Case 21/2008 – An appeal against the Ombud’s dismissal of a case succeeded. The case concerned the effect of the Gender Equality Act in relation to residences that could only be sold to and occupied by unmarried women.
The appellant was of the view that the Ombud should assess whether the following clause contravened the Gender Equality Act:
THE FLAT IS SUBJECT TO THE PROVISO THAT OCCUPATION/OWNERSHIP IS RESTRICTED TO UNMARRIED WOMEN.
The block of flats was built by Supreme Court advocate Elise Seim, who believed it to be unfair that women in the 1920s were not permitted to purchase their own flats. All of the flats were therefore reserved for financially independent, single women, and became a symbol of gender equality.
The Ombud dismissed the case pursuant to section 3, fifth paragraph, third sentence, of the Anti-Discrimination Ombud Act.
In special cases, the Ombud may drop a case if he or she finds no grounds for dealing with it any further.
The Ombud referred to the earlier decision of the Gender Equality Board of Appeals in case 8/2003, in which the proviso of Kvindernes Boligselskap AS (a women’s housing association) was considered. The Appeals Board concluded unanimously that there was no contravention of the act’s prohibition on direct differential treatment of men. The Appeals Board gave weight to the fact that the matter was in the grey zone as regards what the act is intended to regulate, the lawfulness of establishing associations with similar purposes, the fact that the flats shared bathrooms and toilets, and the far-reaching consequences a different result would have for the status quo.
The Tribunal allowed the appeal, meaning that the Ombud has to deal with the practical aspects of the case.
The Tribunal took the view that there is more room for making new assessments when the decision was made by the former Gender Equality Board of Appeals.
The Tribunal further pointed out that information submitted in the case indicated that the circumstances might have changed significantly since the Appeals Board made its decision in 2003. At least one of the flats in the block in question now had its own bathroom and toilet. It would be natural during a full hearing of the case by the Ombud to investigate whether other flats also now had their own bathrooms and toilets. Moreover, the Appeals Board’s reference to the matter being in the grey zone of the Gender Equality Act would today have to be considered in the light of subsequent legislative amendments and the case law of the Tribunal relating to other bases of discrimination in the area of housing.
The decision was unanimous.
