Case 16/2008 – A hospital applied differential treatment on account of maternity leave in connection with the appointment of a temporary doctor.
A woman doctor was appointed to a temporary position in connection with her specialist training at a hospital. The temporary position ran from 22 February to 31 August 2006. She was pregnant when appointed to the new temporary position, with a due date three weeks after 31 August 2006. The hospital was aware of this.

The hospital thus chose an end date for the temporary position that coincided with the expected start of the woman’s maternity leave.
The hospital did not succeed in linking the choice of the end date to the end of other employees’ leaves of absence. The most obvious person for the woman to have replaced was expected to return from maternity leave well into 2007. Accordingly, there was no obstacle to the temporary appointment of the woman for a significantly longer period than until 31 August. Nor were there any rival candidates.
The Tribunal therefore concluded that there were circumstances that gave reason to believe that the maternity leave had influenced the hospital’s decision to limit the temporary position to 31 August 2006. The burden of proof therefore shifted to the employer pursuant to section 16 of the Gender Equality Act.
The hospital did not submit any documentation relating to the assessments carried out when choosing the end date for the temporary position. Nor was any alternative reason for the choice of end date given that could substantiate that the end date was not chosen because of the maternity leave.
Moreover, the hospital had not proved or documented matters that could justify an exception pursuant to section 3, fourth paragraph, of the Gender Equality Act.
The hospital had therefore contravened section 3 of the Gender Equality Act.
The opinion of the Tribunal was unanimous.
