Case 24/2006 – Direct differential treatment on account of childbirth. Failure to arrange for an examination seen in the light of the legal effects of the candidate’s not sitting for the examination

A woman student at the University of Stavanger failed an examination in spring 2005. She and the other students who failed were offered the opportunity to take a new examination on 9 August. Five days before the examination, she gave birth to a child. Because of the birth, she was still in the hospital on 9 August and therefore unable to sit for the examination. She was not offered the possibility of taking the examination at the hospital.

Because she did not get a passing grade in the examination, she was not admitted to the next year of the study programme, which meant one year’s delay in her studies. Nor was she given the same opportunity as five other students who sat for the examination on 9 August and received the grade of “failed”. On the initiative of the University, a special arrangement was made for the five students, enabling them to complete their studies with a delay of only six months.

The Equality and Anti-Discrimination Tribunal pointed out that differential treatment due to absence on account of childbirth is prohibited under section 3, second paragraph, no. 2. It is not sufficient to treat this type of absence in the same way as absence due to illness. Absence due to childbirth has special protection under both Norwegian legislation and EEA law.

The Gender Equality Act also covers omissions, cf. Proposition No. 77 to the Odelsting (2002-2001), pp. 27-28. The Tribunal therefore found that the question whether the woman specifically requested that the examination be held at the hospital could not be of decisive importance. The university was aware of her situation and should on its own initiative have considered making specially adapted arrangements. Had it done so, the university would have shown the same degree of initiative in respect of the woman who had given birth as in respect of the five students who failed a new examination on 9 August 2005.
In the light of the above, the Tribunal stated its opinion that the university’s failure to make special arrangements for the examination on 9 August 2005, and the consequent failure to admit the student to further studies, constituted direct differential treatment pursuant to section 3, second paragraph, no. 2 of the Gender Equality Act.

The opinion was unanimous.

