Case 2/2008 – A hospital discriminated on the grounds of ethnicity and skin colour in connection with the appointment of a physician.
A physician whose ethnic background was from Iran wished to specialize in the field of cardiac surgery. He therefore applied for two training positions that were announced at a hospital. He was not offered either of the two positions and felt he had been passed over on the grounds of ethnicity and skin colour.
The appointment had occurred before 1 January 2006. The Tribunal therefore considered the case pursuant to the previous Working Environment Act, Chapter XA Equal treatment in working life, which included a ban on discrimination on the grounds of, among other things, ethnicity, skin colour and age.
A majority of the Tribunal (3) found there were circumstances that gave grounds to believe that the hospital attached importance to the complainant’s ethnicity and skin colour in connection with the appointment. 
The majority attached importance to the fact that the complainant had better formal qualifications than one of the two applicants who was offered the position.
Further, the majority referred to the fact that the complainant’s work experience in the field of cardiac surgery had been taken into account in both the recommendation and in the appointment form. None of the appointment documents prepared by the divisional management made mention of the most relevant part of the complainant’s work experience. This happened in spite of the fact that part of the complainant’s work experience in the field of cardiac surgery took place at the hospital in question.
This omission corresponded with the complainant’s subjective perception of having been systematically overlooked by the divisional management during the time he worked at the hospital, which the complainant related to his ethnic background and skin colour. 

The burden of proof therefore passed to the hospital pursuant to section 54 I of the Working Environment Act.
The hospital’s grounds for why the complainant was not offered the position were only documented to a limited extent. The appointment documents signed by the divisional management contained only a brief assessment of education and work experience. The hospital was therefore unable to substantiate that there had been no discrimination.
The majority therefore concluded that the hospital had acted counter to Chapter XA of the previous Working Environment Act by attaching importance to the complainant’s ethnicity and skin colour.
The minority (1) also found that the hospital had discriminated against the complainant in breach of Chapter XA of the former Working Environment Act. However, the minority did not find that this had occurred on the grounds of age.
