Case 24/2008 – The Football Association of Norway contravened the prohibition against discrimination on the basis of pregnancy in connection with the nomination of international football referees. Assessment under section 3 of the Gender Equality Act.
Every year, the Football Association of Norway nominates Norwegian football referees for international assignments. Three woman referees were nominated for the 2007 international season. The recommendation was sent to FIFA at the end of September 2007.

One of the three woman referees who had been nominated in 2006 was not nominated in 2007. She had given birth in August 2006, and had not refereed international or national matches since the autumn of 2005. Her lack of refereeing practice during the 2006 season and lack of availability in 2007 formed part of the Football Association’s basis for not nominating her. 

The Tribunal pointed out that the case related to refereeing assignments at such a level that the Football Association’s practice affects the referees’ professional development. Among other things, the referees receive fees for the assignments, which in sum can provide a substantial income each season. There was therefore no need to consider in more detail the scope of the provision in section 8 of the Gender Equality Act or the extent of the Tribunal’s competence.
The Tribunal then considered the case in the light of the prohibition against differential treatment on the grounds of pregnancy and childbirth in section 3 of the Gender Equality Act.
The Tribunal concluded that it was clear that the Football Association of Norway had given weight to pregnancy and childbirth-related absence in connection with the nomination of FIFA referees for 2007.
Moreover, the matter was not lawful under the exceptions.
The Football Association had argued that the nomination of football referees depends on the performance of the candidates. The Tribunal did not reject the view that such a need to document and assess the relevant candidate’s refereeing qualifications could justify an exception to the prohibition on giving weight to pregnancy-related absence. Given the circumstances of the case, however, there was no need for the Tribunal to adopt a stance on this issue.
The Tribunal’s impression was that the Football Association had decided at an early stage that the woman was not a relevant candidate due to her pregnancy and the birth. The Football Association failed to carry out a sufficiently thorough assessment of the practical possibilities for nominating the woman without sacrificing professional refereeing requirements or FIFA’s availability requirements.
The disadvantages of the lack of availability could have been materially reduced by better adaptation of the woman’s assignments as a FIFA referee. Possible measures included enabling her to take her child with her on international assignments and raising with FIFA the right to refuse longer assignments. The Tribunal was further of the view that the Football Association could have considered the possibility of nominating four FIFA candidates for 2007. 
The decision was unanimous.
