Case 11/2008 – A bakery did not contravene the prohibition on discrimination on the basis of age in connection with appointment to a management position. Assessment under section 13-1 of the Working Environment Act. 
The Tribunal considered whether a bakery gave negative emphasis to age in its decision not to appoint a man to a management position within the business.

The parties disagreed about whether the man had been offered a position with the bakery. However, the prohibition on discrimination could already have been contravened if the alleged differential treatment excluded the man from further consideration. Accordingly, the Tribunal did not have to decide whether the man had been offered the position.
The protection against age discrimination applies to the entire appointment process, so that it was also not decisive that the position was neither announced nor newly established. 
Age formed an important part of the reason given in the bakery’s letter of rejection. The Tribunal therefore concluded that there were circumstances that gave reason to believe that age was the cause of the rejection. The bakery therefore had to substantiate that, nevertheless, no emphasis had been given to age in making the decision.  
The Tribunal found the bakery’s account of the assessment carried out of the man’s suitability for the position to be believable. After the interview, the bakery obtained a reference from the man’s employer, which stated that the man had been gradually relieved of his responsibilities as production manager. The bakery was therefore not interested in offering the man a corresponding position in its own business. The Tribunal concluded that it had been documented that the bakery had received negative information about the man’s suitability for the position. The bakery therefore succeeded in substantiating that suitability alone was decisive, and that no negative weight had been attached to age in the assessment.
The bakery made the alternative submission that, in light of the business’s management change strategies, the man’s age would make hiring him pointless. The Tribunal stated that emphasising age may in certain cases be lawful if based on a business continuity motive. As the bakery had substantiated that the rejection took place for reasons other than age, the Tribunal did not need to consider the exclusionary provision in more detail.
Accordingly, the bakery had not contravened the prohibition on discrimination on the basis of age in not appointing the man to a position in the business.
The decision was unanimous.
