Case 23/2008 – Harstad Municipality’s remuneration of two charge nurses did not contravene the Gender Equality Act. Comparison, under section 5 and section 3 of the Gender Equality Act, with four male technical coordinators employed by the municipality in the technical sector.
Two woman charge nurses claimed the same pay as four male technical coordinators. All six were employed by Harstad Municipality.
The Tribunal took the view that the work carried out in the relevant charge nurse positions was equal in value to the work carried out in the relevant technical coordinator positions. This was based on an overall assessment of the skills required in the positions, the responsibility involved, and the working conditions.

In its assessment, the Tribunal emphasised the aspect of ensuring the effectiveness of the equal pay provision. It pointed out, among other things, that the real skill requirements of the positions were the same. Further, the two kinds of position were on the same organisational level within the municipality.
The most important difference between the positions was the substance of the management responsibility. The charge nurses had greater management responsibility related to supervision and responsibility for residents, while the management responsibility involved in the relevant technical coordinator positions primarily related to the coordination of technical operations, including the coordination of municipal and hired-in personnel, and subject responsibility. The Tribunal pointed out that one of the aims of the equal pay provision and the job evaluation is to adjust upward professions typically chosen by women, and that the same weight should therefore be attached to responsibility for people as to responsibility for tangible assets.
The Tribunal concluded that the differences in pay were not based on gender, but on other factors. However, the Tribunal pointed out that even apparently gender-neutral pay settlement norms may contravene the prohibition on indirect discrimination in section 3, third paragraph, of the Gender Equality Act.
The Tribunal took the view that, as the profession of charge nurses is dominated by women and the profession of technical coordinators is male-dominated, the pay differences had a distorting gender-related effect. The pay differences therefore basically contravened the prohibition on indirect discrimination.
However, the municipality succeeded in substantiating that the pay differences were objectively justified, and that the higher pay was a suitable and necessary means of retaining the technical coordinators in question.
The technical coordinators in question had developed specialist expertise through their long employment with the municipality, and they held key positions in the municipality. It would be difficult for the municipality to replace this expertise. Taking account of this fact when setting the technical coordinators’ pay was good personnel policy, given the fierce general competition in relation to the recruitment and retention of engineers and the resulting upward pressure on the level of ordinary engineers’ salaries.
The Tribunal split into a majority and a minority in relation to the assessment of proportionality:
The majority (4) took the view that it would be unreasonable if, in this case, the municipality was unable to use pay as an instrument for retaining the technical coordinators in question. The exception in section 3, fourth paragraph, therefore applied, and the matter did not contravene section 5 (see also section 3), of the Gender Equality Act.
The minority (1) pointed out that giving weight to market-related considerations would have a distorting gender-related effect, and that this would have major consequences from a gender equality perspective. The minority took the view that the differential pay contravened the Gender Equality Act.
