Case 3/2009 – Customs discriminated on the basis of pregnancy and maternity leave when employing trainee customs officers. 
A woman felt that she was discriminated against because she was pregnant and was soon to take maternity leave. The case concerned employment of trainee customs officers. The Claimant was not called in to a second interview. 
The Tribunal emphasised that the prohibition applies to the whole of the employment process, not just the final choice of who shall be employed. 
Customs were aware that the Claimant was pregnant when she appeared at the first interview. The Tribunal evaluated the pregnant woman, who was formally very well qualified for the positions. She met the requirements set out in the announcement’s text regarding education and language skills to a greater degree than most of the applicants who were called in to the second interview. The employer had not stated that the Claimant was not regarded as personally suitable for the position. In addition the employer stated during the Tribunal’s meeting that the Claimant completed the first interview in a good manner.  
Therefore there were circumstances present which gave reason to believe that weight had been attached to pregnancy and maternity leave in connection with employment. The burden of proof according to Section 16 of the Gender Equality Act therefore rested with Customs.  

Customs had not presented any record of what was said during the first interview, or a simultaneous summary of its impression of the Claimant’s personal suitability after the first interview. Neither had Customs presented any record of how the other candidates completed the first interview. Nor was there any other written documentation in support of Customs’ justification as to why the Claimant was not called to a second interview. 
The Tribunal emphasised that circumstances that are to fulfil the burden of proof must be able to be verified. The specific weight attached to personal suitability shall appear in verifiable documents or be able to be re-examined in another manner.   

Customs failed to fulfil its burden of proof. Customs therefore acted contrary to Section 4, subsection 4, cf. Section 3, of the General Equality Act. 
The Tribunal’s decision was unanimous. 
