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Subject-matter of the case
The question whether housing adverts and letting practice are in breach of section 4 of the Anti-Discrimination Act, and whether an order should be made to halt the said practice.

The facts of the case 
A housing advert posted by B on the FINN.no website stated; “only Norwegian citizens need apply”. The advert was for a two-bedroom flat in a four-family house. The flat has a private entrance. B does not live in the flat himself: he lets all four flats. B states that he has not previously made Norwegian citizenship a requirement in his housing adverts, but wishes to do so in the future provided it is not unlawful.
Against the background of the advert, the Equality and Anti-Discrimination Ombud (the Ombud) wrote to B on 28 April 2006, sending a reminder on 30 May 2006. The Ombud’s letter was intended to ascertain whether the Anti-Discrimination Act’s prohibition of indirect discrimination on grounds of ethnicity had been infringed. 
B failed to respond to the Ombud’s letters within the deadlines set.

The Ombud issued a statement on the matter on 20 June 2006. The Ombud’s conclusion was that the housing advert infringed section 4 of the Anti-Discrimination Act.

The Ombud asked for confirmation that B would act in compliance with the Ombud’s statement. Three weeks were allowed for reply. 
B made it clear by letter of 25 June 2006 that he disagreed with the Ombud’s conclusion and did not intend to comply. 

In view of B’s letter, the Ombud considered the matter anew without revising his conclusion. B was informed accordingly by letter of 16 August 2006 and of the Ombud’s decision to refer the matter to the Tribunal with a view to obtaining an order forbidding B from imposing a Norwegian citizenship requirement in his housing adverts.
The Ombud referred the matter to the Tribunal on 16 August 2006 on the grounds that there was no possibility of achieving a voluntary solution, see the Act of 10 June 2005 No. 40 on the Equality and Anti-Discrimination Ombud and the Equality and Anti-Discrimination Tribunal (Anti-Discrimination Ombud Act) section 3 third paragraph. 

The matter was heard at the Tribunal’s meeting on 21 September 2006 in Oslo. The meeting was attended by Tribunal members Aslak Syse (chair), Else Leona McClimans (deputy chair), Selma Ilyas, Sissel Markhus and Torkjel Nesheim.
Lars Christensen attended on behalf of the Equality and Anti-Discrimination Ombud. The Tribunal secretariat was represented by Geir Helgeland and Christel Kirkøen.
B’s arguments
B contends that his requirement of Norwegian citizenship falls outside the scope of the Anti-Discrimination Act’s prohibition of discrimination.

Drawing a distinction between tenants with Norwegian citizenships and those without is not in his view the same as drawing a distinction between tenants who are ethnically Norwegian and tenants of foreign origin or with an ethnic background other than Norwegian. 
He points out that Norwegian citizenship is not confined to ethnic Norwegians: many individuals of foreign origin or with an ethnic background other than Norwegian hold Norwegian citizenship. 
He also points out that foreign nationals are not necessarily of an ethnic origin other than Norwegian. He states that he does not let to Danish, Finnish or Polish nationals. 
He asserts that he does not draw distinctions in terms of skin colour or origin when letting a flat. His key concern is that his flats are properly looked after, that rent is paid punctually and that requisite guarantees are provided. He emphasises that his interests are purely financial.
He also contends that Norwegian citizenship is required in order to achieve a legitimate objective, that it is not a disproportionate intervention and is therefore permissible under the Anti-Discrimination Act section 4 fourth paragraph.

B considers it reasonable for a landlord to take financial precautions beforehand to secure his opportunity to collect rental arrears, to demand compensation after termination of a tenancy and to check earlier references, and also to assess whether a tenant has the ability to pay throughout the letting period. 
He asserts that Norwegian citizenship represents a financial guarantee of collection of any rental arrears, and of payment of any claim for compensatory damages. He asserts that where Norwegian citizens are concerned he can seek assistance from the enforcement officer to recover rental arrears, and that it is far simpler to obtain enforceable eviction and to collect money owed in the wake of a tenancy, for example by execution charge, attachment of earnings etc., and that he can claim compensation from Norwegian citizens for any damage they have caused. 

According to B it is difficult to be assured of reliable payment of rent if the tenant is not in regular employment in Norway throughout the letting period, or is a seasonal worker. If a seasonal worker returns to his home country without paying rent, he (B) as landlord risks losing up to six months’ rent. He also incurs expenses on a new housing advert and possibly a period of vacancy until a new tenant moves in. Expenses may also accrue in connection with clearing the flat, cleaning, disconnecting the electricity supply, and in the worst case repairs. 
He states that he requires a deposit of only two months’ rent. That is why he needs other guarantees, such as Norwegian citizenship. He points out that municipal guarantees only cover up to three months’ rental loss. 
He believes there are many grounds for demanding Norwegian citizenship, and that the Ombud fails to understand the significance of holding Norwegian citizenship entails. He points out that persons with Norwegian citizenship have lived in Norway for many years and have familiarised themselves with the Norwegian system. In his view persons with Norwegian citizenship can speak Norwegian, most of them have a regular job and income, and they understand our Norwegian way of life. They know the meaning of house rules, and conform to them. Since they have a history in Norway, he can check their references with previous landlords and employers.
He underlines his need to be able to speak to his tenants without misunderstandings and without using an interpreter. He also holds that he is entitled to require tenants to be able to read the rental contract and understand the subject matter. That is why he imposes a requirement of residence in Norway through the requirement of Norwegian citizenship. 
He points out that citizenship requirements exist elsewhere in society without this necessarily involving discrimination. 

The Tribunal’s assessments
The Anti-Discrimination Act prohibits discrimination based on ethnicity, national origin, descent, skin colour, language, religion or belief in relation to the letting of housing. This is made clear in the Rent Act section 1-8 first paragraph third sentence. 
The Anti-Discrimination Act applies in all areas of society except for family life and personal relationships; see section 3 of the Act. It follows from the Anti-Discrimination Act’s preparatory works – Proposition to the Odelsting no. 33 (2004-2005) – that the exception in regard to family life and personal relationships is to be interpreted narrowly. Letting a room in one’s own house is excluded from the scope of the Act, whereas the letting of independent flats not occupied by the owner himself falls within the scope of the Act. Moreover, advertising of a discriminatory nature in connection with room letting falls within the scope of the Act, irrespective of whether the area to be let is or is not located in the owner’s dwelling. 
Hence the advertising and letting of the flat concerned lies within the scope of application of the Anti-Discrimination Act. 
Section 4 first paragraph of the Anti-Discrimination Act prohibits direct and indirect discrimination based on ethnicity, national origin, descent, skin colour, language, religion or belief. The Act is intended to contribute to genuine equality between ethnic groups and individuals of different ethnic backgrounds. 
Citizenship is not explicitly mentioned as a basis for discrimination under the Anti-Discrimination Act. Hence requiring Norwegian citizenship does not fall within the prohibition of direct discrimination in section 4 first paragraph of the Act. Discrimination based on citizenship is however discussed in the Act’s preparatory works. The Tribunal refers to Proposition to the Odelsting No. 33 (2004-2005) page 88, which states that discrimination based on citizenship may be subject to the prohibition against indirect discrimination based on ethnicity. It is left to the enforcement agencies to determine the point at which discriminatory treatment based on citizenship comes under the prohibition of indirect discrimination based on ethnicity etc. The agency must assess each case on its own merits. 
Indirect discrimination is defined in the Anti-Discrimination Act section 4 third paragraph as any apparently neutral provision, condition, practice, act or omission that would put persons at a particular disadvantage compared with other persons on grounds of ethnicity, national origin, descent, skin colour, language, religion or belief. This definition accords with EU legislation’s prohibition of indirect discrimination.
The Anti-Discrimination Act does not require discrimination to have actually occurred as a result of a provision, condition etc. According to the Act’s preparatory works the presence of a provision, condition etc which is likely to result in discrimination is sufficient. Nor is there any requirement as to discriminatory intent or motive. 
The grounds for discrimination overlap to some extent. The content of the term ethnicity is vague, and provision is made for some exercise of discretion in defining the reach of the term’s boundary zone. According to Proposition to the Storting No. 33 (2004-2005) page 87-88, the term has both a subjective and objective content, and it is pointed out that the terms culture and ethnicity are closely linked:

The term culture describes certain characteristics common to people belonging to a defined group that are not possessed by other groups, or not to the same extent. Such characteristics may be a shared language, shared values, shared religion, shared moral codex and shared basis of experience. Where the term ethnicity is concerned relations, and the individual’s or group’s sense of being different from other individuals or groups, are at centre stage.
…

In addition the term ethnicity could encompass objective differences which can be verified such as place of birth, place of upbringing, language, religion etc. The objective differences mentioned may incidentally also underlie the subjective experience of being different or alike.
The preparatory works also make it clear that national origin and descent, as grounds for discrimination, are closely associated with the term ethnicity: these grounds could include place of birth, country background, the place where one was brought up or from which one has one’s background, and relationships in the broad sense.

A feature of indirect discrimination is that there may be nothing wrong with a provision, condition, etc, viewed in isolation. However, while the provision or condition etc., is apparently neutral, it has a negative effect for certain groups in practice. Indirect discrimination is in somewhat simple terms described as identical treatment of different cases, while direct discrimination is often described as different treatment of identical cases.
Indirect discrimination differs from direct discrimination in that it to some extent posits a comparison of groups of individuals. Individuals belonging to a group may be consistently worse off as a result of demands or practices with a detrimental impact in relation to the group.

It might be asked what groups can reasonably be compared. B points out that Norwegian citizenship is not confined to ethnic Norwegians. He also points out that foreign citizens are not necessarily of a different ethnic origin than Norwegians.

It is clear that in the population group which, based on the criteria set forth in the Act's preparatory works, can be regarded as ethnic Norwegians of Norwegian descent and with Norwegian country background, there is a large preponderance of persons holding Norwegian citizenship. The great majority were born and grew up in Norway, and were thus born Norwegian citizens. 
Figures from Statistics Norway (SSB) as of 1 January 2006 show that 99.6% of the population with Norway as their country background, i.e. who are not immigrants, hold Norwegian citizenship. 
Statistics Norway defines the immigrant population as first-generation immigrants to Norway along with persons born in Norway of two foreign-born parents. According to the statistics about 54% of the immigrant population do not hold Norwegian citizenship. About one in six of the immigrant population was born in Norway. Of first-generation immigrants, about 60% do not hold Norwegian citizenship. First-generation immigrants have an ethnic background other than Norwegian, in the form of non-Norwegian descent and country background. 
B is thus correct in stating that not only ethnic Norwegians hold Norwegian citizenship. Persons who in this classification belong to the non-ethnic-Norwegian group must however apply for Norwegian citizenship and meet certain conditions to obtain it. Compared with ethnic Norwegians, a substantial portion of this group do not hold Norwegian citizenship.

More than a quarter of first-generation immigrants are from EEA countries. EEA and EU law prohibits discrimination of EEA nationals from EEA countries when it comes to the right to rent dwellings. This follows inter alia from Council Regulation No. 1612/68 (EEC) article 9. This regulation forms part of the EEA agreement and was transposed into Norwegian law by Act No. 112 of 27 November 1992. The following quote is from the Norwegian implementing Act Article 9.1:
A worker who is a national of a member state and who is employed in the territory of another member state shall enjoy all the rights and benefits accorded to national workers in matters of housing, including ownership of the housing he needs.
Moreover, it follows from the EU's general principle of non-discrimination that discrimination on grounds of nationality/citizenship is prohibited. According to the EEA Agreement Article 4, corresponding to the general prohibition set out in the EC Treaty Article 12: 

Within the scope of application of this Agreement, and without prejudice to any special provisions contained therein, any discrimination on grounds of nationality shall be prohibited.

The above principle applies within the area of the four freedoms (free movement of goods, services, persons and capital) and is specified in the EEA Agreement Article 37 on freedom of movement for services. Article 37 first paragraph first sentence defines services as services normally provided for remuneration. While the rules are formulated as rights for service providers, EU court practice makes it clear that private legal entities may be bound by the rules, and that recipients of services may invoke the rules. 
Hence EEA citizens must be excluded from the comparison under the Anti-Discrimination Act section 4 third paragraph. The remainder of first-generation immigrants without Norwegian citizenship consists essentially of persons with an ethnic background clearly encompassed by the grounds for discrimination set out in the Anti-Discrimination Act section 4. 

In order for a requirement or a practice to constitute indirect discrimination under the Anti-Discrimination Act, a requirement is that persons are put at a particular disadvantage compared with others. A negative impact of some significance needs to be established in order to come under the protection afforded against indirect discrimination. The topic at issue is the degree of disadvantage or intervention for the person(s) affected, in addition to how large a problem would be caused by altering the condition, provision etc.

The right to housing is a key welfare good. Exclusion from the rental market is a heavy burden for those affected. In contrast to many countries, the Norwegian rental market is special in the sense that it features a substantial element of private letting. This brings a greater need for regulation. Where the housing market is concerned, protection against discrimination on grounds of ethnicity etc., had already been established before the general Anti-Discrimination Act entered into force. 
The Tribunal finds that the requirement of Norwegian citizenship leads, or can lead, to persons of non-Norwegian descent, origin or ethnic background being put at a particular disadvantage compared with ethnic Norwegians. Hence the requirement entails indirect discrimination on grounds of ethnicity, nationality and descent.
In some cases there may be objective and legitimate grounds for attaching importance to citizenship. For example, Norwegian citizenship is required in order to be able to vote at general elections, and to enjoy the right and obligation to stand for election as a member of the Storting. Norwegian citizenship is also required for employment, for example, as a judge, as a member of the Police Service with police powers, or as a foreign service employee posted abroad. 
The Anti-Discrimination Act's prohibition of indirect discrimination is therefore not absolute. This follows from the exception set out in the Anti-Discrimination Act section 4 fourth paragraph:

Differential treatment that is necessary in order to achieve a legitimate objective, and that is not a disproportionate intervention in respect of the person or persons who are treated differently, shall not be regarded as discrimination pursuant to the present Act.
This exception accords with EU law's delimitation of unlawful indirect discrimination.

Under the burden-of-proof rule in the Anti-Discrimination Act section 10, it is B who has to show on a balance of probabilities that circumstances might, in the event, justify an exception.
In the first place the requirement must build on a correct fact. B must have a genuine need to impose the requirement. A concrete assessment must be made.

B asserts that Norwegian citizenship inter alia represents a financial guarantee for any collection of rental arrears, and for the enforcement of claims for compensation.

The Tribunal accepts that B has a need for financial safeguards when letting a flat. This is a legitimate purpose. However, B has not proffered any detailed explanation or documentation of the link between Norwegian citizenship and the achievement of financial safeguards.
There is no formal difference between enforcement in relation to persons who are Norwegian citizens and persons who do not hold Norwegian citizenship. The same procedure is applied in relation to both groups, both as regards enforcement of monetary claims, for example by execution, and in connection with eviction cases (judicial eviction). The fee payable by the landlord to the enforcement officer is identical regardless of the tenant's citizenship.
Damages may be sought from foreign nationals in both the Conciliation Court and the ordinary courts of law. Formally speaking an individual only has to reside in Norway in order for him to be sued for damages in Norway. Residence, not citizenship, is the salient point under the Civil Disputes Act.
There are other, less interventional, ways for landlords to achieve financial safeguards than by excluding tenants who are not Norwegian citizens. 

B can achieve financial safeguards by demanding a deposit. Under the Rent Act he can require the tenant to furnish a guarantee in respect of claims for rental arrears, damage to the housing, expenses on judicial eviction and other claims arising out of the rental contract. The maximum combined sum of deposit and guarantee that may be demanded by a landlord is six months’ rent, cf. the Rent Act sections 3-5 and 3-6. Municipal guarantees cover up to three months’ loss of rent. 
Since one of the conditions for obtaining Norwegian citizenship is seven years’ residence in Norway, B is correct in his assertion that persons with Norwegian citizenship have a history in Norway. However, references can just as readily be checked in the case of individuals who are not Norwegian citizens. The condition is that an individual can be identified, and that he or she has actually rented property in Norway previously. 
B has not produced any documentation showing that persons with Norwegian citizenship have in general gained a better understanding of the Norwegian system, that they understand the Norwegian way of life better than persons without Norwegian citizenship or that they know what Norwegian housing rules are and conform to them. This aspect of his argument appears to build on suppositions, albeit not overtly striking ones. He omits to explain why this should make a person more fit to be a tenant. 
The Tribunal finds that B has not proven on a balance of probabilities that the requirement of Norwegian citizenship has an objective basis. The requirement does not build on correct facts. Nor does B achieve the safeguards he seeks by way of his requirement.

The consequence of requiring Norwegian citizenship is that all individuals not holding Norwegian citizenship are excluded from renting the flat concerned. This could be highly onerous for those affected. Removing the requirement will not entail major drawbacks of a practical or financial nature for B. He can gain financial protection by other means, see above. The requirement is in no way proportionate to the purpose stated. 
Hence the exception contained in section 4 fourth paragraph does not apply. The Tribunal therefore finds that B’s requirement of Norwegian citizenship is impermissible under the Anti-Discrimination Act. 

The Tribunal is empowered to order a private individual to halt or rectify circumstances or take other action needed to ensure that discrimination ceases and to prevent repetition. A deadline may be set for the order to be complied with, cf the Anti-Discrimination Act section 7 second paragraph. 

The Tribunal finds that issuance of an order with a deadline attached is a suitable means of ensuring that B’s discriminatory advertising and letting practice ceases and is not repeated. B has stated that he will employ similar adverts in the future provided that this is not deemed to be in breach of the Anti-Discrimination Act. B is a professional landlord who lets four flats in the house concerned. In the absence of such an order it is likely that comparable housing adverts and letting practice will be repeated. In view of the consequences of such advertising and letting practice, the Tribunal does not regard such an order as a disproportionate reaction. 
The decision is unanimous.

***

The above decision is a final administrative decision which cannot be reviewed by way of administrative appeal. Under the Act on the Equality and Anti-Discrimination Ombud and the Equality and Anti-Discrimination Tribunal (The Anti-Discrimination Ombud Act) section 12 on review of the Tribunal’s administrative decisions, the decision may be brought before a court of law for a full review of the case. Legal proceedings for the review of an administrative decision made by the Tribunal must be brought within three months of receipt of notification of the decision. Legal proceedings regarding the validity of an administrative decision made by the Tribunal shall be brought against the State represented by the Tribunal.

CASE NO. 18/2006
The Equality and Anti-Discrimination Tribunal has reached the following decision:

B’s housing advert and letting practice are in breach of the Anti-Discrimination Act section 4. 
B is hereby ordered to halt his discriminatory advertising and letting practice. B must within 14 days of receiving notification of this decision confirm in writing that the discriminatory letting practice will cease and that future housing adverts will be formulated in accordance with the rules of the Rent Act and the Anti-Discrimination Act.

Oslo, 18 October 2006


Aslak Syse                      Else Leona McClimans


Chair                               Deputy chair
Selma Ilyas               Torkjel Nesheim               Sissel Markhus               
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