Case 23/2006 – Woman applying for appointment to a permanent position as physical therapist subjected to differential treatment by municipality on account of maternity leave 
A woman applied for a permanent position as a physical therapist in a municipality. She was ranked in second place among the candidates, and was not given the job. The woman was on maternity leave at the time the appointment was made and would have been unable to take up the position until some time thereafter.

A senior municipal staff member had a conversation with the appellant after the position was filled. In the course of the conversation he had expressed himself in a way that could be understood as meaning that the date on which the person could begin work had been of significance for the choice of who was to be ranked as the no. 1 candidate.
Furthermore, a witness stated that, prior to making the appointment, the municipal authorities had discussed with her how long the appellant planned to be on maternity leave and the fact that hiring the appellant would oblige the municipality to hire a temporary substitute. The witness did not perceive any negative emphasis on the maternity leave on the part of the municipality, but chose nonetheless to point out to the appellant that the length of her maternity leave could become an issue at the interview.

The municipality stated that the appointment was made on the basis of an assessment of personal suitability, and that emphasis was placed, among other things, on interdisciplinary skills. Although the municipality had had a positive impression of both applicants, the person who was hired seemed to be most positive during the interview. The municipality gave no more specific explanation of why the person who was appointed was more personally suitable. The municipality judged the two applicants to be on a par with regard to relevant education and work experience.
In the light of the above, the Tribunal found that there were circumstances that gave reason to believe that the maternity leave had been a factor in the municipality’s decision to choose a person other than the appellant. The burden of proof was thereby transferred to the employer.

The municipality’s written recommendation of candidates for the position of physical therapist contained no grounds. Nor were the differences in the applicants’ personal suitability documented or specified in any other way. The Tribunal therefore concluded that the municipality had not satisfied its burden of proof pursuant to section 16 of the Gender Equality Act.
Nor had the municipality proved or documented any circumstances that would justify making an exception pursuant to section 3, fourth paragraph, of the Gender Equality Act.

The appointment was therefore in breach of section 4, second paragraph, cf. section 3, of the Gender Equality Act.

The opinion of the Tribunal was unanimous.
